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LEARNING OBJECTIVES

» ID Impact of the Investigation on the Workplace

» Conducting Investigation to Maximize Positive Outcomes
» ID Opportunities Created by Conflict

» The Legal Implications of Post-Investigation Interventions
» Options for rebuild and repair after an investigation

» Warnings, Tips and Best Practices
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FILE AWAY THIS REPORT? or OTHER ACTION?

This investigation was initiated after Human Resources denied Smith’s Promotion. Smith’s
perception is that other similar processes have been less rigorous. He alleged that the
decision was race-based, and filed the complaint under review here. In his complaint, he
focused on his Supervisor, Davis, and Davis’ historical conduct towards him. He asserts
that Davis influenced the decision to deny the Promotion.

Given this information detailed in this report, Smith’s frustration with the process is
understandable. There were a number of miscommunications that resulted in Smith feeling
disrespected by his Supervisor Davis and Human Resources.

For Supervisor Davis’s part, he states involvement with Smith’s promotion was “very
minimal.” He confirmed he has had a rocky professional relationship with Smith since 2013,
when he believed Smith was not truthful. He also stated Smith is not a good worker, has an
absentee problem, and is a weak manager.

However, after a full review of the record, and based on the preponderance of the
evidence standard, | find Supervisor Smith’s behaviors are based on personality and
management style, and not race-based.
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NOT SUSTAINED
does not equal
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INVESTIGATION WORKPLACE IMPACT

» Drama of investigation process

» Lack of information and poor findings discussions =
Frustration, anger, hurt, betrayal

» Tone - legal language and 3rd person reports, order of

investigations
» Admonition, tasking sides, gossip = distraction

» Rumor Mill
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FACTORS IMPACTING CONFLICT

» 4 generations with different expectations re:
preferred leadership, communication and feedback
styles

» Greater cultural diversity, equal # men/women
» Raised expectations surrounding civility
» Public Agencies cut mid-managers who guide

» Relevant training seldom provided
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FACTORS IMPACTING
SMITH AND JONES

TO MAXIMIZE POSITIVE OUTCOMES

» Solid investigative practices
» Verbiage and demeanor

» Respect

» Careful questioning

» Healing services, monitoring relationships
post-investigation
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THOSE IN CONFLICT NEED:

» Voice and Procedural Justice
» Vindication

» Validation

» A chance to “talk it out”

» Sense of personal Safety

» A path forward

» Resolution of Dispute

» Satisfaction of Desires
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THE HIDDEN AND NOT-SO-HIDDEN
COSTS OF CONFLICT

Lost Productivity

Employee Turnover

Cost of Grievances and Complaints
Lawsuits

» Costs to Litigate

v Vv Vv Vv

» Employee Time Involved in Litigation
» Potential for Large Awards
» Absenteeism

» Lost energy, creativity, disruption to the mission
» Low morale and strained relationships
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SMITH ASKS FORTHE REPORT, DISSATISFIED

JONES REACTSTO “RESPONDENT?”,
FILES OWN COMPLAINT

AAAAAAAAAAAAAAAAAAAAAAAAAA

INDICATORS INTERVENTION IS WORTH THE EFFORT

» Connection to organization

» Tenure

» Conflict has interpersonal elements
» No active lawsuits

» Parties express desire for resolution

» Organization has capacity for and commitment to long
term resolution
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LEGAL IMPLICATIONS OF
POST-INVESTIGATION ACTIONS

» Rebuilding can help prevent retaliation claims

» EEOC recognizes mediation option
» Process can help ID failed policies and procedures

» Who should intervene? Investigator as mediator? Roles and
authority
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TO REBUILD AND REPAIR POST INVESTIGATION

» Add mediation to HR toolkit

» Coaching vs. mediation

» Internal ADR or Ombudsman

» Address fears

» Show empathy

» Define acceptable behavior

» Address conflict head on with key players
» The WIIFM Factor “What'’s in it for me?”
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BENEFITS OF POST-INVESTIGATIVE EFFORTS

» Recognition and understanding of other points of
view

» Self-empowerment

» More complete resolution

» Prevention of the “second investigation”
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SMITH AND JONES RECONCILE
Positive Outcomes result for:

» Work site and Peers
» Agency

» Individuals Involved
» Budget

» Attorney’s Office

» Climate and Culture
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WARNINGS AND TIPS

» Tone of Reports

» Terms used

» “Blow-off” letter alternatives

» Use of Executive Summaries

» Monitor after effects

» Address rumors

» Honor confidentiality and privacy expectations

» Partner with EAP
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ASK WHY...

» Why full reports for minor interpersonal issues?
» Why not start with resolution?

» Why use overly formal verbiage/tone?

» Why keep parties in the dark post-investigation?
» Why so much administrative leave?

» Why not sit down and talk through findings?
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MORE INFORMATION:

Deborah Maddux dlm@vmlawcorp.com

Mary Egan egan@solutions-mrg.com

M. Malia Vella mvella@ibt856.org

Arlene Prater Arlene.prater@bbklaw.com
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